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 1 

CHAPTER 6.  CAPTIVE INSURANCE  2 

INFORMAL DRAFT 3 

 4 

9.  TEXT  (All text is new text and would be underlined in a formal proposal) 5 

SUBCHAPTER A.  GENERAL MATTERS 6 

§6.1.  Definitions.   7 

 (a)  The definitions in Insurance Code §964.001 apply to this chapter. 8 

 (b)  The following words and terms when used in this chapter will have the 9 

following meanings unless the context clearly indicates otherwise: 10 

  (1)  Administrative services--Insurance-related services necessary for the 11 

operation of a captive insurance company, including:  claims adjustment; underwriting; 12 

accounting; regulatory compliance; compiling statistics and preparing premium, loss, 13 

and tax reports; maintaining books and records; handling reinsurance matters; and 14 

processing premiums. 15 

  (2)  Annual report--The annual report includes the following information, as 16 

required in the Texas Captive Annual Report Form and instructions adopted under 17 

§6.401 of this title (relating to Annual Report): 18 

   (A)  the captive insurance company’s financial statements, 19 

including disclosures and supporting schedules; 20 

   (B)  an actuarial opinion completed by a qualified actuary that 21 

provides an opinion relating to policy reserves and other actuarial items for risks 22 

insured;    23 



 

TITLE 28.  INSURANCE Informal Draft  
Part I.  Texas Department of Insurance Page 2 of 27 
Chapter 6.  Captive Insurance   

 

Confidential 

   (C)  a management discussion and analysis;  24 

   (D)  financial projections covering the next three years; and 25 

   (E)  the audited financial statements of the ultimate controlling 26 

person for the same reporting year as the captive insurance company’s financial 27 

statements.   28 

  (3)  Captive management company--A legal entity, not an individual, that 29 

provides any administrative services to a captive insurance company.  30 

  (4)  Governing body--The ultimate decision-making body of a captive 31 

insurance company based on the entity’s organizational structure; for example, the 32 

company’s board of directors.    33 

  (5)  Licensed attorney--A person licensed and eligible to practice law. 34 

  (6)  Person--An individual, corporation, partnership, association, joint stock 35 

company, trust, unincorporated organization, or similar entity, or a combination of 36 

entities acting in concert. 37 

  (7)  Service providers--Captive management companies that provide 38 

administrative services and individuals or entities providing legal, actuarial, or auditing 39 

services. 40 

  (8)  Qualified accountant--An independent certified public accountant or 41 

accounting firm that meets the requirements of Insurance Code §401.011.  42 

  (9)  Qualified actuary--A person who meets the basic education, 43 

experience, and continuing education requirements as set forth in the Qualification 44 

Standards for Actuaries Issuing Statements of Actuarial Opinion in the United States, 45 

promulgated by the American Academy of Actuaries, and is either: 46 
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    (A)  a member of the American Academy of Actuaries who has 47 

demonstrated actuarial competence to the satisfaction of the commissioner; or 48 

   (B)  a member of the Casualty Actuarial Society.  49 

  (10)  Texas Captive Annual Report Form--The forms, instructions, and 50 

requirements adopted by reference in §6.401 of this title (relating to Annual Report) that 51 

are necessary for completing the annual report and other submissions under this 52 

chapter.  53 

  (11)  Ultimate controlling person–Person who controls a captive insurance 54 

company and who is not controlled by another person. 55 

 56 

§6.2.  Biographical Affidavits.  57 

 (a)  Biographical affidavits provided by individuals under §6.103 and §6.303 of 58 

this title (relating to Designated Responsible Party and Captive Insurance Company 59 

Biographical Information) must include the following information and disclosures: 60 

  (1)  the affiant’s current name and any names the individual may have 61 

used in the past, social security number, date of birth, place of birth, and current mailing 62 

addresses, phone numbers, email addresses; 63 

  (2)  the name and addresses of either the captive insurance company or 64 

captive management company, as appropriate; 65 

  (3)  the affiant’s position or title at either the captive insurance company or 66 

captive management company, as appropriate; 67 
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  (4)  information regarding the affiant’s education, memberships in 68 

professional organizations, and any professional, occupational, or vocational licenses 69 

held;  70 

  (5)  10 years of the affiant’s employment history; and 71 

  (6)  the affiant’s fidelity bond coverage history, criminal history, ownership 72 

or control of entities involved in the business of insurance. 73 

 (b)  The captive management company must submit biographical affidavit to the 74 

department in a format that is acceptable to the department.  The department may 75 

provide a form that the affiant may use to comply with this section. 76 

 77 

§6.3.  Submissions and Notifications to the Commissioner and Department.  78 

Except as otherwise provided in this chapter or the Texas Captive Annual Report Form, 79 

all submissions to the commissioner or the department referenced in this chapter must 80 

be sent: 81 

 (1)  electronically, to Captives@tdi.texas.gov;  82 

 (2)  by hand delivery, to Captives, Texas Department of Insurance, 333 83 

Guadalupe, Austin, TX 78701; or  84 

 (3)  by mail, to Captives, Texas Department of Insurance, P.O. Box 149104, 85 

Austin, TX  78714. 86 

 87 

SUBCHAPTER B.  CAPTIVE MANAGEMENT COMPANIES 88 

§6.101.  Registration of Captive Management Companies.   89 
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 (a)  A captive management company may not provide captive management 90 

services to a captive insurance company prior to obtaining the commissioner’s written 91 

approval of its registration as a captive management company.   92 

 (b)  Unless the individual is an employee of the captive insurance company, an 93 

individual may not provide administrative services or be registered to provide such 94 

services.   95 

 (c) To register as a captive management company, the entity must submit the 96 

following information to the department in manner that is acceptable to the department: 97 

  (1)  the name of the entity; 98 

  (2)  the entity’s federal employer identification number; 99 

  (3)  information regarding the location and means of contacting the entity; 100 

and 101 

  (4)  the name of a responsible party, who qualifies under §6.103 of this 102 

title (relating to Designated Responsible Party), and who will be the contact for the 103 

department. 104 

 (d)  The department may provide a form the registrant may use to comply with 105 

this section. 106 

 107 

§6.102.  Maintenance and Duration of the Registration.   108 

 (a)  The captive management company’s registration will expire if the captive 109 

management company does not provide management services to at least one Texas 110 

domestic captive insurance company for a period of more than 30 days.   111 
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 (b)  The captive management company must notify the department of changes to 112 

the information required for registration not later than 30 days after the change.  113 

 (c)  If a captive management company’s registration expires, the captive 114 

management company must submit a new registration to the department, which must 115 

be approved in writing by the commissioner before the entity can act as a captive 116 

management company.  The captive management company may submit a written 117 

request for the commissioner to waive any portion of the registration requirement under 118 

this section.  At the commissioner’s sole discretion, the commissioner may grant the 119 

waiver in writing, if the commissioner determines that the requirement or information is 120 

not applicable or provides no additional value in reviewing the registration submission.  121 

 122 

§6.103.  Designated Responsible Party.  A designated responsible party must:  123 

  (1)  be an individual; 124 

  (2) have adequate and relevant experience in providing administrative 125 

services to captive insurance companies;    126 

  (3)  complete a biographical affidavit as required in §6.2 of this title 127 

(relating to Biographical Affidavits); 128 

  (4) submit fingerprints as required in §1.503 and §1.504 of this title 129 

(relating to Application of Fingerprint Requirement and Fingerprint Requirement);    130 

  (5)  be eligible for licensure based on the guidelines established in §1.502 131 

of this title (relating to Licensing Persons with Criminal Backgrounds). 132 

  133 

§6.104.  Administrative Services.  134 
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 (a)  A captive insurance company through its governing body may retain one or 135 

more captive management companies registered under this chapter to provide 136 

administrative services and implement the governing body’s policies.  137 

 (b)  One captive management company may oversee the administrative services 138 

provided by another captive management company. 139 

 (c)  The captive insurance company must be party to any agreement under which 140 

a captive management company is providing administrative services to the captive 141 

insurance company, either directly or through another captive management company. 142 

 (d)  The captive insurance company retains ultimate accountability and 143 

responsibility for compliance with all statutory and regulatory requirements.  The captive 144 

insurance company may not enter into an agreement with a captive management 145 

company or other person that in any way limits, or may be construed to limit, the captive 146 

insurance company's ultimate accountability and responsibility for compliance with all 147 

statutory and regulatory requirements.  148 

 (e)  Subsection (d) of this section does not limit the captive management 149 

company’s obligations under any contract or the captive management company’s duty 150 

to comply with all statutory and regulatory requirements. 151 

 (f)  If an administrative service requires a license or certificate of authority under 152 

the Insurance Code or other law, a captive management company must have the 153 

required license or certificate of authority to provide the service.  154 

 155 

§6.105.  Agreements to Provide Administrative Services.  156 
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 (a)  An agreement between a captive insurance company and a captive 157 

management company described in §6.104(c) of this title (relating to Administrative 158 

Services), must be in writing and include the following: 159 

  (1)  a requirement that all parties to the agreement must comply with the 160 

applicable requirements of the Insurance Code and department rules, including holding 161 

the appropriate licenses or certificates of authority;  162 

  (2)  a requirement that the captive management company must permit the 163 

commissioner or the captive insurance company to examine at any time:  164 

   (A)  the financial solvency of the captive management company; 165 

and  166 

   (B)  the captive management company’s ability to perform its 167 

responsibilities under the written agreement;  168 

  (3)  a description of the duties or services that the captive management 169 

company is to provide and all applicable instructions related to the performance of those 170 

services, including, for example, instructions on claims handling practices or 171 

procedures; 172 

  (4)  a provision relating to continuity of services, including run off fee 173 

schedules and the transfer of the books and records of a captive insurance company 174 

from one captive management company to another captive management company;  175 

  (5)  a requirement that the books and records of the captive insurance 176 

company:  177 

   (A)  remain the property of the captive insurance company at all 178 

times;  179 
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   (B)  are available to the captive insurance company or its designee 180 

at any time while in the custody of a captive management company; and  181 

   (C)  will be timely transferred to the captive insurance company or 182 

its designee:  183 

    (i)  upon request of the captive insurance company;  184 

    (ii)  at the termination or cancellation of a written agreement 185 

entered into by a captive management company; and  186 

    (iii)  in compliance with all applicable statutory and rule 187 

requirements;  188 

  (6)  a requirement that the books and records must be maintained as 189 

required in §6.305 of this title (relating to Books and Records); and  190 

  (7) specify that the captive management company has no automatic right 191 

to terminate the agreement if the captive insurance company insurer is placed in 192 

receivership under Insurance Code Chapter 443.   193 

 (b)  Under this chapter, a written agreement includes an agreement that is 194 

prepared, signed, or stored electronically.   195 

 196 

SUBCHAPTER C.  CAPTIVE INSURANCE COMPANY APPLICATION 197 

§6.201.  Captive Insurance Company Certificate of Authority Required. 198 

 (a)  An entity may not act as a captive insurance company prior to obtaining a 199 

certificate of authority from the commissioner.     200 

 (b)  A person seeking a certificate of authority to act as a captive insurance 201 

company must submit an application in a format acceptable to the department and 202 
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provide the information required in §6.202 of this title (relating to Captive Insurance 203 

Company Application Contents).   204 

 (c)  The department may provide forms that an applicant may use for submitting 205 

its application. 206 

 (d)  Prior to submitting an application or establishing an entity as a captive 207 

insurance company, a person may contact the department to review the requirements 208 

for a captive insurance company and the person’s plans and documentation for 209 

establishing a captive insurance company.  210 

 211 

§6.202.  Captive Insurance Company Application Contents.  212 

 (a)  An applicant seeking to redomesticate an existing captive insurance 213 

company or forming a new captive insurance company must provide the following 214 

information to the department: 215 

  (1)  the name of the entity, the entity’s federal employer identification 216 

number, and the location and means of contacting the entity;  217 

  (2)  the location of the books and records; 218 

  (3)  the registered agent for service; 219 

  (4)  a list of the service providers that the captive insurance company will 220 

use, including qualified accountants, qualified actuaries, and licensed attorneys;   221 

  (5)  biographical affidavits for the individuals described in §6.303(a) of this 222 

title (relating to Captive Insurance Company Biographical Information) who provide 223 

necessary functions to operate and govern the captive insurance company;  224 

  (6)  the name of the ultimate controlling person; 225 
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  (7)  organizational documents for the captive insurance company;   226 

  (8)  a description of how the captive insurance company fits into the 227 

affiliated group’s risk management plan and the group’s significant operations in the 228 

State of Texas;   229 

  (9)  if the application is for the redomestication of a captive insurance 230 

company, information listed in subsection (b) of this section; 231 

  (10)  if the applicant proposes to insure controlled unaffiliated business, 232 

the information listed in subsection (c) of this section;  233 

  (11)  a certificate of formation or redomestication from the Texas 234 

Secretary of State indicating that the entity has been formed for the purpose of 235 

providing captive insurance; 236 

  (12)  an affidavit satisfactory to the commissioner from the incorporators, 237 

organizers, or officers of the captive insurance company stating that: 238 

   (A)  the capital and surplus are the bona fide property of the 239 

company; and  240 

   (B)  the certificate of formation is true and correct; 241 

  (13)  if necessary, an affidavit by the incorporators, organizers, or officers 242 

of the captive insurance company stating: 243 

   (A)  the number of shares or other type of equity instrument without 244 

par value that are subscribed; and  245 

   (B)  the actual consideration received by the captive insurance 246 

company for those shares or other type of equity instrument;  247 

  (14)  a plan of operation, including:  248 



 

TITLE 28.  INSURANCE Informal Draft  
Part I.  Texas Department of Insurance Page 12 of 27 
Chapter 6.  Captive Insurance   

 

Confidential 

   (A) the asset page; liability, capital, and surplus page; income 249 

statement page; and cash flow page for the applicant from the Texas Captive Annual 250 

Report Form that are certified by two principal officers who have submitted biographical 251 

affidavits and:   252 

    (i)  must contain three years of projected future operational 253 

results, including a disclosure of the assumptions the applicant is using to develop the 254 

projected financial statement; and 255 

    (ii)  if applicable, the most recent three years of operational 256 

results, in United States dollars; however, if the applicant has not been in operation for 257 

three or more years, the applicant must submit operational results, in United States 258 

dollars, for each year it has been in operation.    259 

   (B)  description of the lines of business and perils that are proposed 260 

to be covered including the limits of coverage; 261 

   (C)  list of the affiliates that the applicant proposes to insure; 262 

   (D)  description of the reinsurance programs proposed including the 263 

lines of business that are affected, limits of reinsurance coverage, and the 264 

counterparties that will be involved; 265 

   (E)  an organizational chart listing all affiliates of the applicant’s 266 

affiliated group; 267 

   (F)  agreements with any captive management companies the 268 

applicant proposes to use; 269 

   (G)  a copy of the applicant’s investment strategy; 270 
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   (H)  an explanation of how the applicant intends to handle profits, 271 

including a statement about how dividends will be evaluated; 272 

   (I)  an independent actuarial report that evaluates the feasibility of 273 

the applicant’s plan of operation; 274 

   (J)  a market analysis that includes a description of other 275 

alternatives that were evaluated and changes in economic conditions, market 276 

conditions, and political environments that would impact the captive insurance 277 

company’s ability to meet its intended objectives;  278 

   (K)  details of how the parent will maintain and support the captive 279 

insurance company including ensuring compliance with Texas statutes and rules; and  280 

   (L)  evidence of the financial wherewithal of the parent company to 281 

retain the risk within the affiliate group using the captive, including the audited financial 282 

statements of the ultimate controlling person that have been prepared within the twelve 283 

month period preceding the date of the application; 284 

 (b)  An application for a redomestication must include: 285 

  (1)  the current domicile jurisdiction; 286 

  (2)  the date of last examination;  287 

  (3)  a copy of the most recent examination report, and 288 

  (4)  information required in §6.406 and §6.407 of this title (relating to 289 

Loans to Affiliates and Letters of Credit) for existing loans to affiliates.  290 

 (c)  If the applicant proposes to insure controlled unaffiliated business, the 291 

following documentation must be provided with the application: 292 
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  (1)  copies of the agreement(s) that evidence an existing contractual 293 

relationship between parties, one of which must be a captive insurance company 294 

affiliate; 295 

  (2)  a description and any supporting documentation that evidences the 296 

captive insurance company affiliate bears the risk of a potential financial loss associated 297 

with the contract beyond the affiliate having to pay a fee.   298 

  (3)  A description and any supporting policies that document that a captive 299 

insurance company affiliate controls the risk management function of the controlled 300 

unaffiliated business. 301 

 (d)  The department may accept similar information prepared in a similar format 302 

for a non-affiliated third party, including a regulator, bank, or similar user, to the extent 303 

that the information satisfies one or more of the requirements in subsections (a) – (c) of 304 

this section to the satisfaction of the commissioner.  305 

 (e)  The captive insurance company applicant may submit a written request for 306 

the commissioner to waive any portion of the application or information required under 307 

this section.  At the commissioner’s sole discretion, the commissioner may grant the 308 

waiver in writing, if the commissioner determines the requirement or information is not 309 

applicable or provides no additional value in reviewing the application.   310 

 311 

SUBCHAPTER D.  MAINTENANCE OF CAPTIVE INSURANCE COMPANY’S 312 

CERTIFICATE OF AUTHORITY 313 

§6.301.  Ongoing Requirements.  314 
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 (a)  To maintain its certificate of authority, a captive insurance company must 315 

comply with Insurance Code Chapter 964 and this chapter, including: 316 

  (1)  providing biographical information as required under §6.303 of this title 317 

(relating to Captive Insurance Company Biographical Information); 318 

  (2)  writing an annual premium amount of at least $100,000; 319 

  (3)  having an affiliate or ultimate controlling person with the financial 320 

wherewithal to continue placing the risk in the captive insurance company; 321 

  (4)  complying with §6.305 and §7.1403 of this title (relating to Books and 322 

Records and Service on Domestic Insurance Companies Licensed by the State Board 323 

of Insurance and on Related Entities Authorized To Conduct Business in Texas);  324 

  (5)  submitting annual reports and audited financial statements as 325 

described in §§6.401, 6.403, and 6.404 of this title (relating to Annual Report, Audited 326 

Financial Statements, and Captive Insurance Companies Using Other than Calendar 327 

Year Fiscal Years), and; 328 

  (6)  notifying the department of any material change in the captive 329 

insurance company’s plan of operation, as described in §6.304 of this title (relating to 330 

Material Change in the Plan of Operations). 331 

  (7)  except as provided in paragraph (6) of this subsection, notifying the 332 

department of any change to the information provided in the application within 30 days 333 

following the change. 334 

 (b)  The department will look solely to the captive insurance company’s 335 

governing body for managerial control, insurance information, and compliance with the 336 

Insurance Code and department rules.   337 
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 (c)  The department will reassess the captive insurance company’s minimum 338 

capital and surplus when there is an update to the captive insurance company’s plan of 339 

operations or projections. 340 

 341 

§6.302.  Governing Body. 342 

 (a)  Collectively, the members of the governing body must have the skills, 343 

experience, and knowledge necessary to oversee the captive insurance company’s 344 

operations.  The skills, experience, and knowledge needed will vary with the size and 345 

complexity of the captive insurance company’s operations. 346 

 (b)  The governing body is responsible for the following: 347 

  (1)  establishing and documenting the internal control procedures used by 348 

the captive insurance company; if a captive insurance company uses an affiliate’s 349 

procedures, the governing body must review the procedures for appropriateness and 350 

modify where needed. 351 

  (2)  documenting a conflict of interest policy and procedure, and 352 

monitoring it to verify compliance; 353 

  (3)  overseeing all entities providing captive management services to the 354 

captive insurance company, including reviewing and entering into a written agreement 355 

with each service provider that defines the responsibilities of the service provider; 356 

  (4)  monitoring counterparty risk, which could include banking institutions 357 

and reinsurers; and  358 

  (5)  setting the captive insurance company investment policy. 359 

 360 
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§6.303.  Captive Insurance Company Biographical Information.  361 

 (a)  With the initial captive insurance company application, and within 30 days of 362 

employment, contract, or other association with the captive insurance company, the 363 

following individuals must complete a biographical affidavit that must be submitted to 364 

the department:  365 

  (1)  individuals who oversee the management of the captive insurance 366 

company, including the following functions, must complete a biographical affidavit: 367 

   (A)  risk management; 368 

   (B)  financial reporting; 369 

   (C)  underwriting; 370 

   (D)  claims; and 371 

   (E)  investments;  372 

  (2)  members of the governing body; and 373 

  (3)  corporate officers.  374 

 (b)  The captive insurance company must notify the department of any changes 375 

in the information contained in the biographical affidavit within 30 days of the change.  376 

 377 

§6.304.  Material Change in the Plan of Operations.   378 

 (a)  A material change in the plan of operations involves a change in operations 379 

of the captive insurance company that results in a significant modification in the risk 380 

profile of the captive insurance company, including: 381 

  (1)  adding one or more new lines of business or perils; 382 

  (2)  modifying policy limit(s) or policy coverage(s);  383 
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  (3)  changing captive management companies; 384 

  (4)  the sale of an insured affiliate, regardless of the amount of business 385 

insured from that affiliate; 386 

  (5)  entering into new reinsurance programs including loss portfolio 387 

transfers; 388 

  (6)  modifying reinsurance programs, including: 389 

   (A)  changing counterparties; 390 

   (B)  changing the attachment point or amount of business ceded or 391 

assumed; and 392 

   (C)  changing limits of coverage; 393 

  (7)  changing the captive insurance company’s ultimate controlling person;  394 

  (8)  any changes to the information associated with controlled unaffiliated 395 

business submitted in §6.202(e) of this title (relating to Captive Insurance Company 396 

Application Contents); and  397 

  (9)  entering into a runoff mode or eliminating one or more lines of 398 

business or perils, including winding up operations. 399 

 (b)  All material changes to the plan of operation require prior approval of the 400 

commissioner. 401 

 (c)  The captive insurance company must provide updated financial projections if 402 

a proposed material change in the plan of operation will result in a change in the 403 

projected net equity of greater than 15 percent when compared to the most recent 404 

projections. 405 

 406 
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§6.305.  Books and Records. 407 

 (a)  The books and records of a captive insurance company must be located 408 

within the United States of America and its territories at all times.  The books and 409 

records of a captive insurance company must be located within the State of Texas, 410 

unless the commissioner authorizes in writing that the books and records may be 411 

located outside of the state.  A captive insurance company may not locate records 412 

outside of the state until after the captive insurance company receives the 413 

commissioner’s written authorization, and then may only locate those records outside of 414 

the state in the manner and to the extent that the commissioner has authorized.  415 

 (b)  A captive insurance company must request authorization from the 416 

commissioner to locate records outside of the state in writing.  The written request must: 417 

  (1)  identify the specific physical address outside the State of Texas where 418 

the captive insurance company’s books and records will be located;  419 

  (2)  identify the types of books and records that will be located outside the 420 

State of Texas, including those that will be maintained in an electronic format;  421 

  (3)  if applicable, identify the vendor of a leased or purchased software or 422 

electronic platform who will provide services to the captive insurance company related 423 

to the maintenance of the captive insurance company's books and records; and  424 

  (4)  if applicable, include the captive insurance company's continuity plan 425 

in the event of cancellation or termination of the arrangement with a vendor identified by 426 

the captive insurance company under paragraph (3) of this subsection.  427 

 (c)  All books and records of a captive insurance company must be:  428 
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  (1)  electronically or physically accessible to the department upon the 429 

department's request; and  430 

  (2)  maintained in a manner that provides an audit trail between the 431 

captive insurance company's general ledger and the captive insurance company's 432 

source documents.  433 

 (d)  A captive insurance company's electronic books and records must be 434 

maintained with reasonable controls to ensure the integrity, accuracy, and reliability of 435 

the electronic storage system and to prevent the deterioration of the electronic books 436 

and records.  437 

 (e)  A captive insurance company must ensure at least a weekly backup of its 438 

electronic books and records.  439 

 (f)  A captive insurance company must be able to access a complete and current 440 

set of its electronic books and records or a complete and current backup of its electronic 441 

books and records from a location within the State of Texas at all times.  442 

 443 

SUBCHAPTER E.  FINANCIAL INFORMATION AND REPORTING 444 

§6.401.  Annual Report.   445 

 (a)  The department adopts the Texas Captive Annual Report Form, including all 446 

forms, instructions, and requirements by reference.  The adopted forms and instructions 447 

will be available on the department's website. 448 

 (b)  On or before March 1 of each year, a captive insurance company must 449 

electronically submit its annual report of the captive insurance company’s financial 450 
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condition as of December 31 of the prior year using the adopted Texas Captive Annual 451 

Report Form and instructions, except as provided in subsection (c) of this section.   452 

 (c)  If the audited financial statements of the ultimate controlling person are not 453 

available by March 1, the captive insurance company must submit the audited financial 454 

statements to the department within 30 days after the ultimate controlling person's 455 

audited financial statements become available. 456 

 457 

§6.402.  Basis of Accounting.  The basis of accounting for the captive insurance 458 

company is generally accepted accounting principles.  The department requires 459 

modifications to generally accepted accounting principles as described in the 460 

instructions to the adopted Texas Captive Annual Report Form. 461 

 462 

§6.403.  Audited Financial Statements.  The captive insurance company must file with 463 

the department by June 1 of each year, a report of the captive insurance company’s 464 

financial condition at last year end with a qualified accountant’s opinion of the captive 465 

insurance company’s financial condition, as required in Insurance Code Chapter 401, 466 

Subchapter A, and §7.85 and §7.88 of this title (relating to Audited Financial Reports 467 

and Independent Audits of Insurer and HMO Financial Statements and Insurer and 468 

HMO Internal Control over Financial Reporting). 469 

 470 

§6.404.  Captive Insurance Companies Using Other Than Calendar Year Fiscal 471 

Years.   472 
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 (a)  A captive insurance company may submit a written request to the 473 

commissioner for permission to use a fiscal year end other than a calendar year end. 474 

The commissioner may grant the request in writing at the commissioner’s sole 475 

discretion.  A captive insurance company may not use a fiscal year other than a 476 

calendar year without the commissioner’s written authorization.   477 

 (b)  For premium tax, a captive insurance company granted a fiscal year end 478 

date other than December 31, must submit balance sheet, income statement, and 479 

statement of cash flows on or before March 1 of each year for the prior calendar year 480 

and in the annual report format established in the Texas Captive Annual Report Form 481 

adopted under §6.401 of this title (relating to Annual Report).   482 

 (c)  Under Insurance Code §964.060(c), a captive insurance company granted a 483 

fiscal year end date other than December 31 must: 484 

  (1) not later than the 60th day after the captive insurance company’s fiscal 485 

year end, submit to the department the captive insurance company’s annual report for 486 

the prior fiscal year using the Texas Captive Annual Report Form and instructions under 487 

§6.401, except as provided in subsection (d); and 488 

  (2)  not later than the 150th day after the date the annual report is due, 489 

submit to the department the captive insurance company’s audited financial statements 490 

as required under §6.403 of this title (relating to Audited Financial Statements).  491 

 (d)  If the audited financial statements of the ultimate controlling person are not 492 

available by the 60th day after the captive insurance company’s fiscal year end, the 493 

captive insurance company must submit the audited financial statements to the 494 
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department within 30 days after the ultimate controlling person's audited financial 495 

statements become available. 496 

 497 

§6.405.  Capital and Surplus Requirements.   498 

 (a)  Capital and surplus requirements will be determined by the commissioner 499 

under Insurance Code §964.056.  In addition to the factors listed in Insurance Code 500 

§964.056, the commissioner may consider any factor the commissioner deems relevant 501 

in making this determination, including:  502 

  (1)  net writings to policyholders’ surplus ratio of more than 2 to 1; 503 

  (2)  net reserves to policyholders’ surplus of more than 3 to 1; and  504 

  (3)  net retention of an individual loss per occurrence in excess of 10 505 

percent of policyholders’ surplus. 506 

 (b)  A captive insurance company applicant or holder of a certificate of authority 507 

with levels in excess of the levels described in subsection (a)(1) – (3) of this section 508 

must provide justification for the excess levels.   509 

 (c)  Following the captive insurance company’s submission of the annual report 510 

or any material change in the plan of operation, the commissioner may require 511 

increased capital and surplus after considering factors in Insurance Code §964.056 and 512 

this section.  513 

 514 

§6.406.  Loans to Affiliates.   515 

 (a)  If the captive insurance company is not part of an insurance company 516 

holding system, the captive insurance company must submit a written request to the 517 
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commissioner for prior approval of the loan.  The request must be submitted on the 518 

Form D under §7.212(a) - (d) of this title (relating to Form D).    519 

 (b)  Terms of the loan agreement under subsection (a) must:   520 

  (1)  be fair and equitable;  521 

  (2)  prohibit advancement of funds by the captive insurance company to 522 

the affiliate except as defined in the agreement; 523 

  (3)  include standards for termination of the agreement with and without 524 

cause; and 525 

  (4)  specify that, if the captive insurance company is placed in receivership 526 

or seized by the commissioner under Insurance Code Chapter 443:  527 

   (A)  all of the rights of the captive insurance company under the 528 

agreement extend to the receiver or commissioner; and   529 

   (B)  all books and records will immediately be made available to the 530 

receiver or the commissioner and must be turned over to the receiver or commissioner 531 

immediately upon the receiver or the commissioner's request. 532 

 (c) If the captive insurance company is part of an insurance holding company 533 

system, loans to affiliates are governed by Insurance Code Chapter 823. 534 

 535 

§6.407.  Letters of Credit.  Letters of credit reported as assets by the captive insurance 536 

company: 537 

  (1)  cannot be supported or collateralized by a guaranty of an affiliate; and 538 
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  (2)  must meet the requirements established in §7.610 of this title (relating 539 

to Letter of Credit Qualified under the Insurance Code, Article 3.10, §(d)(3), or Article 540 

5.75-1, §(d)(3)). 541 

 542 

§6.408.  Policyholders’ Dividends.  A captive insurance company must notify the 543 

commissioner of a policyholder dividend within 30 days of issuing the dividend. 544 

 545 

SUBCHAPTER F.  WORKER'S COMPENSATION 546 

§6.501.  Workers’ Compensation.   547 

 (a)  A captive insurance company may not write, issue, or provide any form of 548 

workers’ compensation insurance coverage to policyholders. 549 

 (b)  A captive insurance company that issues a reimbursement policy for claims 550 

paid under a workers’ compensation insurance policy written and issued by an 551 

authorized insurance company, may not participate in the adjudication, settlement, or 552 

payment of any claims made under that workers’ compensation insurance policy. 553 

 (c)  Claims incurred by a certified self-insured employer may not be paid directly 554 

by a captive insurance company, but must continue to be paid by a qualified claims 555 

servicing contractor as required in Labor Code §407.061. 556 

 (d)  The existence of a contractual reimbursement policy issued by a captive 557 

insurance company to an affiliate does not alter any statutory requirements related to 558 

workers’ compensation insurance, including the statutory requirement under Insurance 559 

Code §2053.203 that: 560 
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  (1)  the insurance company writing a workers’ compensation policy with a 561 

negotiated deductible is required to pay all benefits, including those benefits payable, 562 

wholly or partly, from the deductible amount; and 563 

  (2)  the policyholder must make reimbursements to the insurance 564 

company writing the workers’ compensation policy with a negotiated deductible 565 

periodically, rather than at the time claim costs are incurred. 566 

 567 

SUBCHAPTER G.  TAXES 568 

§6.601.  Waiver of Taxes.   569 

 (a)  A redomesticating foreign or alien captive insurance company may request 570 

that the commissioner postpone or waive the imposition of any tax or fee under the 571 

Insurance Code for a period not to exceed two tax reporting years from the date of 572 

redomestication.   573 

 (b)  The request must be in writing and submitted to the department with the 574 

application.   575 

 (c)  The request must state and provide support of the benefit that licensing the 576 

captive insurance company will have for Texas, including, as applicable, employment of 577 

Texas residents, the development of real estate in Texas, economic activity in Texas, 578 

and additional taxes that will be paid in Texas.   579 

 (d)  The commissioner may in writing grant or deny the waiver request in whole 580 

or in part in the commissioner's sole discretion, including granting a waiver for all or part 581 

of the two year period and all or part of one or more of the following taxes or fees: 582 

  (1)  the maintenance tax; 583 
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  (2)  the premium tax; or 584 

  (3)  licensing fees.   585 

 586 

SUBCHAPTHER H.  DISCIPLINARY ACTION. 587 

§6.701.  Disciplinary Action.  Disciplinary action may be taken against a captive 588 

insurance company, captive insurance manager, or other person if, after notice and 589 

opportunity for hearing, it is determined that the captive insurance company, captive 590 

insurance manager, or other person has violated the Insurance Code, or other law 591 

subject to department enforcement, or regulation by the department, including  592 

  (1)  a captive insurance company that violates §6.501 of this title (relating 593 

to Workers’ Compensation); and  594 

  (2)  an insurance carrier, as defined by Labor Code §401.011, if it allows 595 

an employer, other than a self-insured employer, to dictate the methods by which and 596 

the terms on which a claim is handled and settled in violation of statute. 597 


